UTAH SUPREME COURT FOR THE STATE OF UTAH

RECEIVED

---00000---

JUN 05 1897
STATE OF UTAH -
JUDICIAL CONDUCT COMMISSION
Re: Inquiry Concerning A Judge : No. 970227
James L. Shumate, Judge ‘F-038-95
ORDER .

. Pursuant to the authority vested in the Supreme Court by article VIII, section 13 of the
Utah Constitution, and section 78-7-30(4)(2) of the Code, the court accepts the stipulation _
consenting to the implementatio__h of the Commission’s Findings of Fact, Conclusions of Law, and

Order, in this matter.
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BEFORE THE JUDICIAL YCONDUCT COMMISSION

INQUIRY CONCERNING FINDINGS OF FACT, CONCLUSION S
: ' ' OF LAW, AND ORDER

A JUDGE | o : Case No. F-038-95

A quorum of the Commission, havmg consrdered the record in ﬂns case, enters the

followmg Fmdmgs of Fact Conclusrons of Law, and Order

FINI)INGS OF FACT
| The follomng facts ‘were sﬂpulated to by the parues
1 Pnor to hlS appomtment to the bench and wbrle a pnvate practice attorney,

J udge Shumate began representmg John D Garrett (Garrett) in the sprmg of 1984 when Garrett

: engaged J udge Shumate to a551st in colIectmg a debt owed on a constmcnon contract w1th the

" Brian Head HoteI Iudge Shumate entered mto a contmgency—fee agreement with Ga.rrett n

connectron w1th the Bnan Head Hotel collectron matter

2. On June 4,1984, Judge Shumate recorded a Notice of L1e11 on behalf of

 Garrett w1th the Iron County Recorder s ofﬁce .

3. Judge Shumate failed to record a notice of lis pendens with the Iron County
Recorder’s office in connection with the Garrett lien.
4. On June 24, 1984, Judge Shumate filed sult in the District Court for Iron

County, Utah, to foreclose the Garrett lien.
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5. Brian Head Hotel removed the Garrett lien-foreclosure action from the Iron
County District Court to federal court. —
) 6. On November 12, 1985, Brian Head Hotel filed a Chapter 11 bankruptcy
petition with the United States'Bankruptcy Court for the District of Utah, Central-Divrsion
7. On August 28, 1986, Brian Head Hotel’s Chapter 11 bankruptcy proceeding
was converted to a Chapter 7 proceedmg

8. 'OnJanuary 16, 1989,.Garrett, through J. Keith Henderson-(Henderson), a Salt

Lal;e City attorney who had been engaged to assiet with the Garrett lien, filed an adversary

‘proceeding m the bankruptcy court Whieh sought to establish the validity and priority of the

' Garrett lien.

9. On February 2 1989 Flrst Amencan Group (First Arnerrcan) one of Brian

' Head Hotel’s secured credrtors ﬁled a motron to dlsrmss the Garrett adversary proceedmg on
two- grounds (1) the “jurat’ (nota.ry seal) Was defectlve because it did not show the notary

- pubhc s county of residence; and (2) no notlce of hs pendens was recorded in connection W1th

the Ga.rre_tt lien.
10. On Aprﬂ 15, 1989 the Garrett hen was. 1nva11dated by the. bankruptcy court |
because no county of residence was 1dent1ﬁed in the notary seal Garrett, through Henderson, :

appealed that ruling, and the United States District Court for the District of Utah certified the

issues presented to the Utah Supreme Court for consideration.

11. On October 20, 1990, the Utah Supreme Court ruled that “there was

' substantial compliance with Utah Code Ann. Section 46-1-8 (1981) and that Garrett’s lien is not -

invalid because of the absence of the notary’s place of residence from the jurat.”
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12. On November 21, 1990, Judge Shumate filed an application for judicial

appointment with the Administrative Office of the Courts, seeking appointment to the office of

Circuit Judge in the Fifth Judicial District Court of Washington County, Utah. Question 31-¢ on

Judge Shumate’s application asks whether the applicant has ever been or is currently a defendant

in a malpractice suit. Judge Shumate answered “no.” Question 33 asks whether the applicant is

“currently the subj ect of an investigation which could result in ciﬂ or criminal action[.]” Judge
Shumate answered “no
13. On December_ 21, 1990, Judge Shumate was _irrformed by Governor

Bangerter’s 'ofﬁce that he had been selected as -the Goizemor’s nominee to fill the-vacanc‘y in the

| Frfth C1rcu1t Court in St. George Utah At that pomt Judge Shumate began to close out hlS law

practice and mformed Garrett that he was gomg to be leaving the pnvate practlce of law Garrett '

'authgnzed Judge Shumate‘tq turn the Brian Head Hotel hen—foreclosur‘e matter o_ver to
| Henderson, who had haﬁdle_d It_he 'appeal_'of the bankruptcy court’s ruling to t_he Uta.h :Supreme

. Court.

14 On January 15 1991, Judge Shumate was conﬁrmed a C1rcu1t Judge by the .

Utah Senate, and was sworn mto ofﬁce. )

15. .Judge 'Shumate never filed a notice of Withdrawal or motion to rvvithd'raw as |

counsel in the Garrett hen-foreclosure action, either with the Flﬁh Judicial District Court of Iron

County, Utah or with the United States Bankruptcy Court.

16. After his appointment as a full-time Circuit Judge, Judge Shumate was
precluded from practicing law (except for acting pro se or giving advice to --family mernlders) by
Canon 4G of the Code of Judicial Conduct (CJC).
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17. OnMay 6, 1991, First American filed 2 motion for summary judgment in the
Brian Head Hotel bankruptcy proceeding. Henderson should have filed a written response to
First American’s motion, but he did not do so. Henderson had also failed to conduct any
discovery to deterrnine whether First American had actual notiee of the Gar_rett ti_en. First

Americanmay have had actual notice of the Garrett claim but denied having such notice in its

~ motion f(_)r summary judgment.

18. On Jtnie 16, 1991;- a hearing was held in the bankruptcy eourt on First
American’s motion for summary jbudgment_. Henderson, representing Garrett,-_appeared at_the- '
hearing and stipulated that First American had no actuat knowledge of the Garrett lien. As a
result the' court granted F1rst Amerrcan 's. motion a.nd mvahdated the Garrett hen |

19 Shortly after the bankruptcy court mvahdated hrs lien, Garrett engaged Blake

Aﬂan (Atkm) a Salt Lake Crty attorney, to deterrmne Whether Garrett had a merltonous claim

.for malpractlce agamst J udge Shumate and Henderson . ,fv

o 20 On May 12, 1992 Atkm, representmg Garrett as the plamtlff ﬁled a

complamt for malpractlce agamst Judge Shumate and Henderson m the Umted States Drsmct |

_ Court for the D1stnct of Utah, Central D1v1sron

| 21 On May 24 1994 a federal-court Jury entered a verdlct agamst Judge

Shumate and Henderson in the malpracnce case and’ awarded $99,962 in damages The jury, and

' subsequently, the court, attributed 80% of the negligence to Judge Shumate and 20% to

Henderson. The court also awarded $99,600 in interest on the judgment, so that Judge Shumate
was liable to Garrett for $159,650 (80% of the total judgment of $199.5 62).
22. On August 11, 1’994, Judge Shumate filed a Chapter 11 bankruptcy petition in
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the United States Bankruptcy Court for the District of Utah.
23. On October 7, 1994, Garrett filed a complaint against Judge Shumate with the
Commission.
| 24. Sometime areund February 10, 1995, Judge Shumate gave a cepy of the
complaint Garrett filed with the Commission to the judge’s bankruptcy attorney, Duane H.
Glllman (Glllman) Gﬂlman advised Judge Shumate that Garrett’s commencement of a judicial-
drsclphnary.proceedmg with the Commission was a clear v101at10n of the automatic stay entered

by the bankruptcy court that could subject Garrett to sanctions. Gillman suggested that Garrett

-be served with an order to show cause why Garrett should not be sanctloned for ﬁlmg an ethics

complamt Wrth the Commrssron, and Judge .Shumate sa1d “g0 ahead.” The'order to show cause .

| was issued and served on Garrett sometime around F ebruary 10, 1995.

‘ 2_5; On March 6, 1995, the order tq' shovst cause against Garrett was dismissed by

stipulation.

26 Paragraph 52 of Judge Shumate s First Amended Plan of Reorgamzatron ‘

, Dated March 14 1995 (Plan) provrdes that Garrett Wi]l recelve $38 000 from Judge Shumate :
personally and an additional $2; 000 from the Judge s malpractlce insurer within 30 days of the
| effectlve date of the Plan. The Plan also provrdes that Garrett will share pro-rata in any recovery

.~ in eonnechog ‘with Judg_e Shumate’s claim against his professional liability insurer. The Plan

ﬁlrther provides that Judge Shdrnate will retain his exempt personal property, his homestead

~exemption on the Los Padres Drive property, and receive a discharge of all other obligations,

including any-deficiency in connection with Garrett’s judgment.
27. Judge Shumate filed suit against his professional liability insurer, and the case
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was set for trial in the fall of 1996, but the trial was continued.
28. Judge Shumate paid $38,000, and the judge’s professional liability ce.trier
paid $2,000 to Garrett, leaving a deﬁciency of approximately $119,650.
| CONCLUSIONS OF LAW

Judge Shumate engaged in conduct prejudicial to the administration of justice

‘which brought a judicial office into disrepute, in violation of Section 78-7-28(1)(e) of the Utah

Code, because he failed to conduct his extra-judicial activities in connection with. the Garrett
lien-foreelesure e.etion so.that tﬁose activ:-ites did not demean tﬁe judicial office, in violatioﬁ of
Canon 4A of ,the Code _cf Iudicial Co_nduct. :
: ' ORDER
J udge Shumate is pubhcly repnmanded for engaoleg in conduct prejudlc1a1 to the _
administration of j _]llSthC Wthh brought a _]udICIal oﬁice into dlsrepute in v101at10n of Sec’aon 78-
7-28(1)(e) of the Utah Code because he falled to conduct his exira-judxcml activities in
connection with the Gan'ett hen-foreclosure action so that those activities dld not demean fhe
judicial ofﬁce in v101at10n of Canon 4A of the Code of Judicial Conduct. A _
| 'DATED this Z_”'day of %41 47 1997,

_ THE JUDICIAL CONDUCT COMIVIISSION

72

AKenneth L. Warmck, Chair
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APPROVED AS TO FORM AND CONTENT

’J,udée James L. Shumate =

CERTIFICATE OF SERVICE

I hereby certify that on the ﬂi&y of _ i~/ , 1997, I mailed a true and correct
copy of the foregoing FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER,
postage prepaid, to the Hon. James L. Shumate, Fifth District Court, Washmgton County Hall of
Justice, 220 North 200 East St. George, UT 84770

" Steven H. Stewart’



